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COMPTROLLER GENERAL OF THE URITED STATES

WASHINGTON, D,C, 10548 q
4
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B=178141, | AUG 29 1973

I’Grﬁicle Datu’ Incy
PO, Boxt 809
Eintiurst, Illinois 060126

Attentiont Mre Rober: H. Berg . ‘
Precident

Genilonen) '

Further refercnee is made to your letter of April )Y, 1973, with
enclozuren, end svodgequent correspondoncee, vrotesiing nsainst the avard
of n coatrat Yo any other fim under fnvitetion for bidas (17D) Yo. VA-
72-3217, losucd. by the vircamentel Protection Agency (LPA).

The EPA, on May 9, 1972, igeucd TFB hos WA~T2=FE32h for 12 1%ems of
"Conlter" covnter cquipzent on a "brend nane or cousl” hasis, The cquipe
nent wan to Le delivercd Lo three J7°A ficld ehoratorics.s Fovr bids vere
recedved dn response to this IFE, the Coulter Vlcetrouiea, Ine, (CLI),
bid being low,

Upon bid opening, your i (YOI) submitted n mrotest to the
pwinaont, ferricen and Conastruetion Proewrcment feotion, Contracts
fanascient Plvision, I2A.  he basis for the protent vas that the
desisn of the equipnment proposed by CFI for itcms 10=1h vas obsslete,
that there were no oulient caarestcristies for itcuw 2, 10, 14, end 19,
end thal {ae IFB yas e€ssentially dercetive in thet pertincnt sclient
characteriotico were cempletely nisaing.

At o result of thia nrotest, the ITB snceifications vere reviewed
and cxendnent Jios 3 weg icsucd on Scptewbey 15, X972, canceling IFB
Noe VA=T2«132L 4n 4ts entircty,

On Peecember T, 1972, IFD Jos VUA-TP«E2)T was fasued for four items
of "Couwlter" comiter equipnent on o "vrond nawme o equal” busis, The
instant ITD includcd reviced and mwore cxtennive sulient charaateriatico
then those ineluded dn the conceled Irde The colicitation covered dtews
9 through 12 of the canceled )FB, wiich wexw being procured for EPA,
Hational Inviroamental Research Center, Corvallis, Orcgon,

DY, by lcticy deted December P9, 1972, sulnittcd & foimal protes.
to the SI'D spceifications. Amendusents 1 and 2 were faaued to extend tho
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bid opening pending vesoluticy of the FDX protest. Anendnont )o, 3 was
inoucd on Febnwwary 7, 1973, to clardAfy and corrget the desoriptiony and
aalient characteoristicon with an extension of the openling date to Februe
ary 28; 1973. %he contracting olficer, on the pans day, February ‘7, 1073,
responded to thr POY protest by edvising your fim that it was hin detere
nination that the npceifications vera not unduly restrictive, but perved
to describe the Gaveranent's minfuam needs,

On the amended bid opening date the following four bids werce
received;

PPl §34,010
HH 37,10
CIT nlvemate 20,193
Belentific Prolucte ' 37,196

As part of ita bid, I'DY protested any basis of cvard vaich failed to conw
older 4ty rnontitoring cyatem an Lelng fully equal or mmenbor to (he I8
epecificationo. There Folleved youur mrotent to our 6fSlces CIT liaa elso
proveagted refdeation of Lts WA for feilwe to uelncwlcdio wumnciacnt lios 3
to tho kPA, vitleh hios noV ruled on some pending our decdnien in this matter,

The contracting officer believed thet no respensive Lidn wera received
becaune CLY and Seientiflie Proluets falled to colneculedre cortain emendmente
and Lecanse PRT qualified ‘the YGumvanty" vrovision. 5.1, on the other hand,
claimg that itn bid did not contain a qualiified puorouly yroviaiu,

Tae IFB containzd o gutaanty provision as follmm:

"CUARAITY:  Notwithatonding tho provinions of the 'Inmpeetion!
clruse of thig contract, Lhe Contranior muarantced 4rat ot the
tine of delivery thercof the avticles provided fov wader thig
coneract will be free froea eny defectn in waterinl or vorlasaue

- slilp and w411 coatorm to tho reauiraacats of thin centrans.
Hotice of eny such defect or nancontoynance ahall be iven by
the CGavermment to the Contractor within 1 year of the dellvery
of the defeetlve ox nonconrorming articles If rojuired by the
Governuent within a reasowudle tire af'ter smuch nollce, the
Contractor shall with all possible areed corrcet oy replace
the defective or nonconforaing article or part thercof., then
ouch corxection or rcvlacement requires trangsporictica of the
article or part thereof, slipving costus, not exoccding wsund
charges, from the delivery peint to the Contarnctor's plant cnd
retuwn, shall be dborne by the Contractory the (overmment shall
bear all other shipping costn. This punrenty shall then cone
tinue a3 to correscted or replacing crticlens or, 1f enly parts
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of such artinlous are covrected or voplaced, to suech corrected
or replacing parts, until 1 yenr after date of redelivery, If
the Covernment dves not require correction or replacement of
a defective or nonconforping article, the contractor, if
required by the Contracting 0fficer within a veaconable tine
after the nctice of defect of nonconformance, shall repay
such portion of the contract price of the aurticle av is
equiteble in the circumstances," '

PDI's bid, howcver, not only restated this provieion, but added the
follovwing phrasng

"ITLETYPE GUATANTEE REQUIRES THAT UE TELETY?Z UNIT DB
PLACED WWDIR A ROUTING PREVEHTIVE MAINTERANLC!H PROGRAM
PQUIVALLHT TO TILY OTPERED BY THE TLLETYPE CORP, (TRLE-
PLEONE AND/OR TELECRAYY COMPANIES GRINRALLY OFFER SUCH
CONTRACTS AS WRLL, S7OUT™ THCRE BE 10O IH-LOUER CAPADILILY
FOR SUCH ROUTINE PRIVETIVE MALTINUNCE,) WO CucH QUALI~
PICATION IS REQUIRLD TOR TUE RBALANCY OF THE EQUIMIERT
| BYSY2! BID =~ STRAIGHT ONE~YLEAR VARRANTY AS ALOVE APPLILS,Y

It 48 this sdditional languape that the contracting officer claims malics .
the guaranty provision qualified in that PDI added a preventive mainte-
nance requivcacnt not impoeed upon the Government by the IFD,

One of the basic principles of conmpatitive bidding for publin
contracts is that a contract may be avarded only on & bid which {is
responsive to the terms of the invitatfon, Our O0ffica has rccognized
that the terns of o warranty arce n watevial, part of bLid epecifleations
and that a qualification of warranty tcrms.-in a bid will require rejoe-
tion of such a bid as nonresponsive, 45 Comp, Cen, 273 (1965); B-169927(1),
March 16, 1971, 1In the present .iase, the IFB guaranty clause vas ehanped
in your bid by inpouing on the Covermment a duty not conttmplated by tlia
IPD naking coverago on the teletype unit subject to the institution of a
routine preventive malntenance program cquivalent to that offered by the
teletype corporation,

Since your company 4included 4dn its bid a material exception to the
terms and conditions of the solicitation, we tust concur in the administra-
tive vieyw that the bid wao nonresponsive. Based upon this fact, we find
it unnecesnary to discuss your other contantions. Ve therefore concluda
that your bid wae properly rejected and may not be considered for award,

8incarely yours,

Yaul G, Dembling
For the
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